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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE 

SONITPUR AT TEZPUR 

 

PRESENT : SRI S. DAS 

   ADDITIONAL DISTRICT AND SESSIONS JUDGE 

   SONITPUR, TEZPUR 

 

 

 

CRIMINAL APPEAL  NO. 19 (S-3) OF 2013 
 
 
Sri Chandra Kanta Nath 

S/o- Late Hari Chandra Nath 

Vill- Niz Borcholla 

P.S- Dhekiajuli 

Dist- Sonitpur, Assam     …….  Appellant 

 

-VERSUS- 

 

State of Assam     ……  Respondent 

(Represented by Public Prosecutor, Sonitpur, Tezpur)  

 

A P P E A R A N C E 

 

For the Appellant  : None appeared. 

 

For the Respondent    : Smti. Ranjana Chakravorty, Advocate. 

  

 

Date of Judgment  : 24-07-2015 
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J U D G M E N T 

 

  This criminal appeal has been filed u/s 374 (3) Cr. P.C against the 

judgment and order dated 14.06.2013 copy which was supplied and delivered on the 

14.06.2013 to the accused person Chandra Kanta Nath by the Ld. Adl. Chief Judicial 

Magistrate, Tezpur in G.R. No. 543/03 u/s 409 IPC in conviction and sentencing the 

appellants to suffer imprisonment for three months and also to pay the fine of Rs. 

2000/- on default to further undergo simple imprisonment for one month. 

 

The facts necessary to give rise to this appeal are as follows :-  

   The prosecution case in brief is that the complainant, Sri M.C. Bora, 

Deputy Director, Food & Civil Supplies, Tezpur lodged an ejahar sating that on 

05.04.2003, Sri A.K. Kanu, Sub-Inspector, Food and civil Supplies, Dhekiajuli along 

with Sri S. Pegu, Inspector, Food and Civil Supplies, Dhekiajuli proceeded to 

Borbhogia-Borsola GPSS and in course of inspection, they detected some 

irregularities. It is alleged that while checking the books of accounts and physical 

stock of BPL Rice, they found that there was a shortage of 31.91 quintals of rice 

which led to violation of condition no. 3 (a) of the Licence granted to the secretary 

of the Borbhogia-Borsola GPSS (accused person) under the Assam Public Distribution 

of Articles Order,1982. The GPSS showed issuance of a quantity of 14.00 quintals of 

BPL Rice on 02.04.2003 vide cash memo no. 977 to one, Sri Suresh Poddar, Agent 

of the said GPSS. But, it was found on inspection at the shop that the agent received 

only 0.50kg of BPL Rice. So, another 13.50 quintals of rice was found to be 

misappropriated by the accused person, depriving the genuine beneficiaries below 

the poverty line. Hence, the case. 

 

    Police upon receiving the ejahar registered a case being Dhekiajuli 

P.S. case no. 105/03 u/s 406/409 IPC r/w sec. 7 E.C Act and started the 

investigation. On completion of the investigation, police submitted the charge-sheet 

against the accused person to face trial before the court u/s 406/409 IPC. 

 

    On receiving summons the accused person appeared before the trial 

court and copy of relevant document was furnished to him. Upon perusal of the 



P a g e  | 3 

 

charge-sheet and on hearing both sides, charges were framed against the accused 

person u/s 406/409 IPC by Ld. Predecessor and the same were read over and 

explained to the accused person to which he pleaded not guilty and claimed to be 

tried. 

 

    During trial, the prosecution side examined 3 (three) PWs while 

defence examined none. Statement of the accused person u/s 313 Cr.P.C has been 

recorded. He has denied committing the offence and declined to adduce evidence. 

 

    The Ld. Court below scrutinized the evidence on record and after 

hearing both sides passed judgment convicting the accused u/s 409 IPC and 

sentencing the appellants to suffer simple imprisonment for three months and also 

to pay the fine of Rs. 2000/- in default to further undergo simple imprisonment for 

one month. 

 

    Being highly aggrieved and dissatisfied with the impugned judgment 

and order of sentence and conviction dated 14-06-2013 passed by the Ld. Trial court 

below in G.R. No. 543/03 under section 409 of IPC, this appeal on the following 

amongst grounds : 

 

 

1. The impugned Judgment and order of the Ld. Court below is against law 

and equity. 

2. The Ld. Trial court below made erred in law as well as in facts in 

convicting the appellant. 

3. Prosecution failed to examine any independent witness which are to the 

prosecution case as all witnesses are only the official witnesses. 

4. The Ld. Trial court ought not to relay on the statements of the 

prosecution witnesses as they are nothing but interested witnesses. 

5. Though the case was registered as GR 543/03 which was registered in 

the year 2003, the prosecution fails to examine all the witnesses which 

were mentioned in the charge-sheet including the investigation officer in 

such a long period of time till 2013. 
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    I have gone through the evidence on record and also perused 

impugned judgment and memo of appeal. Also heard arguments of both sides.  

 

Discussions, Decision And Reasons Thereof:  

 

    PW 1 Sri Subhash Pegu deposed that on 05.04.2003, he was serving 

as the Inspector, Food and Civil Supplies, Dhekiajuli and the accused was serving as 

the Secretary of Borbhogia-Borsola GPSS. On the date of occurrence, he along with 

Sub-Inspector, Food and Civil Supplies, Dhekiajuli, Sonitpur- Sri Ananda Kishor Kanu 

(PW2) went for inspection of the Borbhogia-Borsola GPSS on 05.04.2003 at 11 AM. 

Before that on 03.04.2003, they had visited the said office and had a suspicion 

regarding the stocks of BPL Rice of the Samity. Some cash-memos were found being 

issued without the goods being delivered to the agent.  PW 2  was directed to make 

the inspection and he informed verbal that against the delivery of goods, cash-

memos were shown. Thereafter, on 05.04.2003 they inspected the books of 

accounts and found that 30 quintals 91 kg BPL Rice was short. PW 2 seized the 

stock Registered and Sale Registered as per rules of the Department. He also seized 

cash memos and 126 quintals 16 kg rice kept in the stock. PW 1 put his signature in 

the seizure list as the witness. After this, PW 2 submitted the report of the 

inspection and on the basis of that report, DDS, Food and civil Supplies, Dhekiajuli 

(PW 3) gave the ejahar against the accused person. The seized rice and documents 

of the said GPSS were handed over the police and PW 1 put his signature as the 

witness. Ext. 1 is the seizure list and Ext. 1 (1). Police seized the said documents. M. 

Ext. 2 is the original report submitted by PW 2. M. Ext.3 is the zimma-nama, 

whereby the seized BPL Rice was given in the zimma of the GPSS. M. ext. 4 is the 

statement of the accused. M. Ext. 7 is the stock-Register of PDS articles. M.Ext.9 is 

the cash memo book of BPL Rice. PW 1 added that the ejahar was given as there 

was irregularities in maintaining the books of account and short-stock of BPL Rice. 

The Food articles was meant for distribution to the beneficiaries below poverty line 

and they were being deprived. 

   

   PW 2 Sri Ananda Kishor Kanu deposed from the year 2001 to 2005 

Dec. he was serving as the Sub-Inspector, Food and Civil Supplies of Dhekiajuli and 

Borsola area. In those areas, Samabay Samity were given the licence under the 
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Assam Public Distribution of Articles order, 1982 and on the basis of the licence, the 

various organization/agencies  used to lift the food articles from FCI for distribution 

amongst the beneficiaries. PW 2 stated that on 03.04.2003 , he went with the Senior 

Food Inspector to inspect the Borbhogia-Borsola GPSS. At 11 AM, they meet with the 

accused person, who was the Secretary of the said GPSS and gave him their 

identity. They inspected the books of accounts as well as the physical stocks in the 

godown of the said GPSS. During the course of inspection, they found that there 

was some irregularities. On verification they found that on 2.4.2003, cash memo was 

issued and in comparing with the cash-memo of 2.4.03, they had a doubt. So, for 

verifying if the transaction of 2.4.2003 was completed or not, they again, on the 

next date i.e. 4.4.03 visited the place and met the various agents. Except one agent, 

the others told the PWs that they had received the rice. But, agent-Suresh Poddar 

complained them that instead of receiving 14 quintals of rice as per the cash-memo, 

he had lifted only 50 kg of rice. Thereafter, on 5.4.03, PW 1 and PW 2 visited the 

Borbhogia-Borsola GPSS and they again inspected the books of account and physical 

stocks of BPL Rice and found 31 quintals 91 kg rice was short. The 13 ½ quintals of 

BPL Rice which was not received by Suresh Poddar and 31 quintals 91 kg which was 

found short upon physical verification, total 45 quintals 41 kg was found short. As 

the laid down provisions of Assam Public Distribution of Articles Order was violated, 

so the stock- Register, Sale-Register, cash-memos and the stock of 126.16 quintals 

of BPL Rice were seized. PW 2 prepared the seizure list in the place of occurrence 

and gave the seized rice in the zimma of the accused person. M.Ext.1 is the seizure 

list. M.Ext.2 is the report and M.Ext.2 (1) is his signature. M. Ext. 3 is the zimma 

nama and M. Ext. 3(1) is his signature. M. Ext. 4 is the statement of the accused 

person and M. Ext. 5 is the statement of agent. M. Ext. 6 is the Sale-register, M. Ext. 

7 is the stock register, M. Ext.8 is the cash memo book of AYY Rice, M. Ext. 9 is the 

cash memo book of BPL Rice. PW 2 stated that in page no. 17 of the stock-register, 

it is seen that there was shortage of 31.91 quintals of rice. In his cross examination, 

this witness disclosed that the inspection on 3.4.03 is stated by mistake. On 4.4.03, 

he inspected the shop of agent, Suresh poddar. He did not submit the search list. 

Ext. Ka is the cash memo by which it was shown that the said agent has lifted 14 

quintals of rice from Borbhogia-Borsola GPSS. Ext-ka (1) is the signature of the 

agent. On 05.04.2003, he inspected the Borbhogia-Borsola GPSS and the shop of the 

agent. He found the physical stock of 126.16 quintals of BPL Rice. He disclosed that 
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they did not weight the rice but counted the rice-bags. He did not know the weight 

of the rice-bags but counted the bags. 

 

    PW 3 Sri Manik Chandra Bora deposed that in the year 2003, he was 

the Deputy Director of Food and Civil Supply, Sonitpur. He stated that on 

07.04.2003, Mr. A.K.Kano, Sub-Inspector of Food and Civil Supply, Dhekiajuli (PW 2) 

submitted a report (M. Ext.2). it is found from the report that there has been a 

shortage of 31.91 quintals of BPL Rice in the stock of Borbhogia-Borsola GPSS. PW 2 

upon inspection of the physical stock of the BPL Rice and stock-register found that 

there was 31.91 quintals rice short. Then, they also inspected the cas-memo no 977 

dated 2.4.2003nissued to one agent, Sri Suresh Poddar by which 14 quintals of BPL 

Rice was shown delivered to him. But, it was found that the said agent had given 

the written statement that he did not lift the said 14 quintals of rice. After 2.4.2003, 

the agent gave the statement in page no. 2 of the M. Ext.2 that he had received 

only 50 kg of rice. Thereafter, total 45.41 quintals of BPL Rice was found to have 

been misappropriated. This was rought to the notice of the D.C, Sonitpur and on his 

direction, PW 3 lodged the ejahar against the accused person. Ext. 2 is the ejahar 

and Ext.2 (1) is his signature. In his cross examination, PW 3 revealed that the 

ejahar was lodged on the basis of the report given by (PW 2). M. Ext.5 is the 

statement of the agent.   

 

APPRECIATION OF EVIDENCE 

    In this case charge has been framed u/s 406/ 420 IPC. However, the 

Ld. Court below convicted the accused u/s 409 IPC. According to prosecution the 

allegation against the accused is that though the Secretary Borbhogia-Borsola GPSS 

under Assam Public Distribution of articles order, 1982, who is in charge of 

Distributing the BPL rice to the concerned agent.  The allegation is that though the 

Secretary Borbhogia-Borsola GPSS has shown issuance of 14 Quintals of BPL rice to 

agent Suresh Poddar, during inspection by D.D.S. Tezpur it was found that the agent 

only receipt 0.50 K.g BPL rice. Hence, the case. 

 

    PW 1 and PW 2 are the inspector and Sub-inspector food and civil 

supplies respectively at Dhekiajuli. PW 3 is the Deputy Director of Food and Civil 

Supply, Sonitpur. He lodged complaint after receiving report from PW 2. PW 1 and 2 
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have testified in respect of material Ext- 6 sale register of PDS article and also Ext- 

7, Stock register, M. Ext- 8 is the cash memo book of the AAY rice and M- ext- 9 is 

the Cash memo book of BPL rice.  M-Ext- 2 is the report submitted by PW 2 in 

respect of showing discrepancies in respect of distribution of BPL rice. Vide Ext- 1 is 

seizure list, police seized the following documents : 

i) One Report submitted by S.I. A. K. Kanu in connection with seizure 

addressing to the Deputy Commissioner, Sonitpur, Tezpur dated 07-04-

2003. 

ii) Original Copy of Seizure List dated 05-04-2003 regarding seizure of Rice 

of quantity 126.16 qtls (BPL Rice) and documents by Sub-Inspector Anda 

Kishore Kanu. 

iii) One Zimmanama regarding zimma of 126.16 quintals (One hundred 

twenty six and sixteen Kgs) in 252 Nos of gunny bag each containing 50 

kg and another 16 (sixteen) kgs loose. Executed by Chandra Kanta Nath 

and zimmanama accepted by S.I A. K. Kanu dated 05-04-2003. 

iv) One written statement by Sri Chandra Kanta Nath Sccy of Barbhagia- 

Borchala G.P.S.S in      

 

  The Ld. Court below has threadbare discussed the evidence on record 

and came to the finding accordingly based on reasons. It would be proper to 

reproduce relevant discussion made by the court below as follows :  

  “in addition to the official witnesses, viz., PWs 1-3, the prosecution 

also exhibited some documents. PW-1 and 2, carried out an inspection in the office 

of the Borbhogia-Borchola GPSS and PW 2 submitted a Report. It has come out 

clearly that the accused in his capacity of a public servant misappropriated 45.41 

quintals of BPL Rice which was meant for distribution amongst the beneficiaries 

below the poverty line. M-Ext 2 is the statement of the accused under M-Ext- 4. In 

his statement, nowhere the accused denied the shortage of BPL Rice. His statement 

was that the shortage may be due the torn gunny bags containing rice which was 

received from the FCI, Tezpur and also due to handling shortage of one years 

business. It is also clear from the prosecution evidence that the accused was not in 

a position to show the satisfactory reason for the alleged shotage of BPL Rice and 

his reply is not acceptable at all. The exhibited documents goes to prove that the 

shortage have been found in the latest arrival stocks i.e. in March, 2003 allotment 
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and in the lifting accounts. There is no dispute that the accused was entrusted with 

158.07 quintals of BPL Rice in the month of March, 2003 and he was also entrusted 

with the task of distributing the said rice amongst. It is also clear from the evidence 

led in by the prosecution that the accused had failed to submit the genuine reason 

for the deficiency found by the inspecting officers. Moreover, from the statement of 

the agent, Suresh Poddar marked as M-Ext- 5, it is well proved that the accused did 

not issue him 14 quintals of BPL Rice in his name as reflacted in the cash-memo no. 

977 dated 2.4.03 (Ext- Ka). The agent gave the statement that he lifted only 50 Kg 

of BPL Rice on 03-04-2003. So, the same was not entered in his Lifting-book. PW 2 

verified the Lifting-book of the said agent. Though the agent- Suresh Poddar could 

be examined to prove his evidence as he is no longer alive but it is well proved from 

M- Ext- 5 that there has been some irregularities in the distribution of BPL Rice 

amongst the beneficiaries and agents by the accused person. So, there has been a 

shortfall of another 13.50 quintals of BPL Rice. The materials placed by the 

prosecution show that the accused had dishonest intention not to distribute the rice 

properly to the beneficiaries and an offence of criminal breach of trust could be 

made out. As observed earlier, there has been a shortage of 45.41 quintals of BPL 

rice………” 

 

  I have very carefully scrutinized the materials on record. I find that 

the Ld. Court below has thoroughly / elaborately discussed the materials on record 

and the reasons cited by the Ld. Court below is found to be in accordance with rule 

of prudence. I also find that the points raised by the appellant side in the memo of 

appeal have been dealt with by the Ld. Court below and rightly came to the finding. 

 

  Now let us look in to the relevant provisions of law.  

   

  “ 405. Criminal breach of trust – Whoever, being in any manner 

entrusted with property, or with any dominion over property, dishonestly 

misappropriates or converts to his own use that property, or dishonestly uses or 

disposes of that property in violation of any direction of law prescribing the mode in 

which such trust is to be discharged, or of any legal contract, express or implied, 

which he has made touching the discharge of such trust, or willfully suffers any 

person so to do, commits “criminal breach of trust”. 
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  Following are the essential ingredients of the offence under section 

409 IPC : 

i) The accused must be a public servant; 

ii) He must have been entrusted, in such capacity, with property; 

iii) He must have committed breach of trust in respect of such property. 

 

 

    The Hon’ble supreme court while discussing the scope of section 309 

Supreme Court observed, “To constitute an offence of criminal breach of trust it is 

essential that prosecution must prove first of all that the accused was entrusted with 

some property or with any dominion or power over it. It has to be established 

further that in respect of the property so entrusted, there was dishonest 

misappropriation or dishonest use or disposal in violation of a direction of law or 

legal contract, by the accused himself or by someone else which he willingly suffered 

to do. It follows almost axiomatically from this definition that the ownership of 

beneficial interest in the property in respect of which criminal breach of trust is 

alleged to have been committed must be in some person other than the accused and 

the latter must hold it on account of some person or in some way for his benefit.” 

 

  In this case it is quite clear that the accused who is a Panchayat 

Secretary entrusted with job of distribution of rice under various schemes of Govt 

dishonestly misappropriates in violation of rules. Prosecution has been able to prove 

that there is difference between the alleged amount of rice shown to have been 

issued by Secretary G.P.S.S, and the amount actually lifted by the agent. This is how 

the G.P.S.S secretary actually misappropriated the rice. 

   

  Having regard to law and facts I find that the order of conviction u/s 

409 IPC against the accused passed by Ld. Court Below requires no interference. 

Accordingly, the said order of conviction is hereby affirmed.  
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  So far as sentence u/s 409 IPC is concerned it provides for 

punishment with imprisonment for life or with imprisonment of either description for 

a tern which may extend to ten years and shall liable to fine. The Ld. Court below 

imposed sentence of simple imprisonment for three months and fine of Rs. 2,000/- 

I/D S.I for one month. I find that minimum sentence has been imposed. So, the 

same is affirmed. 

   

  I find no merit in the appeal. Accordingly, appeal stands dismissed on 

contest without cost. 

   

  Accused person is hereby directed to appear before the Ld. Court 

below within one month from the date of this order to serve out the sentence. 

   

  Send back the LCR. 

   

  Given under my hand and seal on 24th day of July 2015. 

 

( S. DAS ) 

Additional District and Sessions Judge 
Sonitpur :: Tezpur 


